
KENKYU-08 更新 9回 2001年 2月27日 211頁

文京女子大学研究紀要 加藤佐和子（T13－2）╱奥西藤

AStudyoftheLawsandPoliticofHigherEducation

SawakoKato＊

Abstract

ThelawsthatgoverneducationintheUnitedStatesarethebasisformanydecisions.Inthis

study,referringtothetextbook,TheLawofHigherEducation,byWilliamA.KaplinandBarbara

A.Lee,manydifferentlegalandpoliticalissueswhichaffectthecommunityandthesocietyinthe

UnitedStatesareexamined,comparingthemwiththoseinJapan.

Insession［I］,“inherentauthority”inpostsecondaryinstitutions,insession［II］,thelawand

faculty,insession［III］,stateprovisionofpublicpostsecondaryeducation,insession［IV］constitu-

tionalpowerovereducation,andin［V］,theaccreditationsystemareexaminedwiththediscus-

sionsonpastjudicialprecedents.
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和文要旨

教育は法律によって治められ，多くの意思決定の基盤になっている。

小論では，WilliamA.Kaplin,BarbaraA.Lee両氏著のTheLawofHigherEducationを参 に

し，アメリカの高等教育に影響を与えている様々な法律・政治的問題を取り上げ，それを日本の状況

と照らし合わせながら，大学教育と法律との関わりを 察した。［I］では，大学の権限の範囲を，
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［II］では，大学への法の介入の限度を，［III］では，アメリカ州政府の大学に対する権限の範囲を，

［IV］では，連邦政府の大学教育運営に関わる主な権限を，［V］では，アメリカの“大学認定制度

（theaccreditationsystem）”を 察し，それぞれ日本の現状と比較検討した。

［I］LiabilityandAuthority:Scopeofauthority

Itisimportant,from alegalpointofview,fortrustees,officersandpostsecondary

institutions,publicorprivate,tounderstandthescopeandlimitsoftheirauthority.Inthe

U.S.,authoritygenerallyoriginatesfrom somefundamentallegalsourcesuchasthe

constitutionorstatutesinthecaseofpublicinstitution,andarticlesofincorporation,

sometimesincombinationwithsomeformofstatelicense.Butthesesourcesarenotallof

them.Aninstitutionalfundamentalauthoritymustbeconstruedandimplementedinthe

lightofallthesourcesoflawincludingexternalsources―FederalandStateinstitution,

States,Administrativerulesandregulations,StateCommonlawandForeignandinterna-

tionallaw,andinternalsources―Institutionalrulesandregulationsandtheruleofcase

law.

InJapan,weregardtheConstitutionofJapanasthehighestlaw.ThesystemofJapanese

lawconsistsoflegislationestablishedbythenationandlegislationestablishedbyalocal

publicentity.Addingtothesesourcesoffundamentallaws,authorityinpostsecondary

institutionsisconstruedandimplementedbytheFundamentalLawofEducationandthe

SchoolEducationAct,whicharebothbaseduponthespiritoftheConstitutionofJapan

suchasrealizationofequaleducationalopportunities.Butthesourcesofauthorityarenot

onlyoriginatedfromthesewrittenlawstogetherwithPrivateSchoolLawwhichprovides

theestablishment,managementandsupervision,andschoolregulationsorrules,butalso

fromunwrittenlawssuchascommonlaw,caselaw,administrativeprejudicialandlogical

law.

ThoughourlawsystemisquitedifferentfromthatoftheU.S.,inthissection,Iwilltry

todiscuss“inherentauthority”inpostsecondaryinstitutions,focusingondisciplinary

punishmentbyaJapaneseuniversity.

Inthecase,Estebanv.CentralMissouriStateCollege,theU.S.courtruledthatthecollege

had“inherentauthoritytomaintainorderandtodisciplestudents”(Kaplin&B.A.Lee:

1995:77).TheJapanesecourtholdsthesamestandpoints;as“Academicfreedom is

guaranteed”inChapterIII,Article23oftheConstitutionofJapan,andautonomyin

postsecondaryinstitutionsshouldhavebeenadmittedsinceprewardays.
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ThecaseofexpellingfromschoolatNaraArtNationalUniversity,in1960,illustrates

thisjudicialattitude.

NaraArtNationalUniversityv.astudentX>

Theappellantofthefinalcivilappeal,X,astudentofNaraArtNationalUniversity,was

expelledfromschoolbecauseofcheatingintheexam.Xfiledthesuitagainstthepresident

oftheuniversity,Y,butlostthesuitandmadeanapplicationforfinalappeal.

TheexamwasgivenundertheproctorofD,anassistantprofessor,whodiscoveredthe

studenthadcheated.TheprocedureofdisciplinarypunishmentforXwastakenasfollows:

thestudentguidancecommittee,whichwasmetthreetimeaboutthismatter,produceda

documentadmittingX’scheating,andsubmittedittothefacultymeeting.Thefaculty

meetingdecidedX’spunishment.Finally,presidentYexpelledXfromschool.

ThestudentXprotestedthatactofpresidentYwasunfairbecausethepunishmentwas

decidedonlybyverbalevidenceofthewitnessDandtheytookonlyformalprocedures.

Thecourtruledthat,accordingtothefactsashavingbeenrecognizedsofar,president

YgaveXachancetovindicate.Thecasewasalsothoroughlydiscussedbythestudent

guidancecommitteeandatthefacultymeeting.Therewerenoillegalproceduresinthis

case.Thecourtconcludedthatasforthedisciplinarypunishment,ArticleXXXIofthe

ConstitutionofJapan;“Nopersonshallbedeprivedoflifeorliberty,norshallanyother

criminalpenaltybeimposed,exceptaccordingtoprocedureestablishedbylaw”doesn’t

applytothiscase.Admittingtheuniversity’sinherentauthority,thecourtdismissedthe

case.

Inthiscase,theprocedurewasthepointtojudgewhetheritwasillegalornot.Infact,

thereisnoruleaboutprocedurefordisciplinarypunishmentforstudentsinSchoolLaw.It

isrefereedtoonlyinArticleXI;“Presidentsandteachersmaypunishchildrenorstudents

iftheythinkitnecessaryforeducatingthem undertheprovisionofthecompetent

authorities”,andinArticleXIIoftheRuleforSchoolOperation;“Thepresident(including

deanwhoaredelegatedbythepresidentinauniversity)hasauthorityforpunishmentof

expellingorsuspensionfromschool.”AndalsoinVIVII;“Apresidenthastheauthorityto

decideonastudent’sentrance,withdrawal,changeofschools,studyabroad,temporary

absencefromschoolandgraduation”.

Universitiesneedtohaveownrulesabouttheprocedureforpunishmentintheschool

regulationsorotherregulations.

ToyamaNationalUniversityv.Sixstudents>
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Inasimilarcasein1977,sixstudentsofToyamaNationalUniversitytookactionagainst

thePresidentbecauseofbreachofthelegalactofgivingcredit.Inthejudgement,thecourt

heldthattheUniversityformedapartofaspecialcommunityapartfromoursociety.So

theproblemofgivingcreditsislefttotheindependentjudgementoftheuniversityandit

isnosuitableforjudicialjudgement.

Discussion>

Inbothcases,thecourtadmittedtheinherentauthorityinpostsecondaryinstitutions.But

asI’vequotedbefore,there’snoclearlyexpressedauthorityinthelawsthemselves;they

onlyrefertowhomhastheauthoritytomadeadecision.Inordertoavoidtheabuseofthis

authority,wemustpayattentiontowhetheradecision-makerisactingwithinthescopeof

authorityorheisauthorizedtodoso.Itisunfairifpunishmentistakenwithoutanylegal

procedure.Therefore,toavoidtheabuseofauthority,asKaplinandLeeexplainsintheir

book,“apostsecondaryinstitutionshouldcarefulorganizeanddocumentitsauthorityand

thedelegationofthisauthorityamonginstitutionaloffices,employees,andorganization”

(A.Kaplin&B.A.Lee:1995:79).

［II］TheLawandFaculty:Grades,creditsanddegrees

IntheUnitedStates,“courtsaremoredeferentialtoacademiawhenevaluationof

academicwordistheissue,believingthatsuchevaluationresidesintheexpertiseofthe

facultyratherthancourt”(Kaplin&B.A.Lee:1995:465).ItisthesameinJapanwhenwe

seethepastjudicialprecedent.

Beforewestartourdiscussion,weshouldfirstlookattheeducationalsysteminJapan

toknowthefundamentalattitudeofthecourt.

Thepracticaladministrationandmanagementofhighereducationisdefinedinthe

SchoolEducationalLawandtheOfficialRequirementsfortheInaugurationofaCollege,

issuedbytheMinistryofEducation.TheSchoolEducationalLawsaysthat“thepresident

ofauniversityprovidesforthestudent’sentrance,expulsionfromschool,changeofschool,

studyabroad,temporaryabsenceformschoolandgraduation,afterhavingdiscussedsuch

mattersinthefacultymeeting”(ChapterV,Article67).TheOfficialRequirementsforthe

InaugurationofaCollegeprovidesthat“universitiesprovideanumberofcreditsforeach

lecture”(ChapterVI,Article21).Thus,inJapangrades,credits,anddegreesareleftofthe

university’sself-discretiononthebasisoftheministerialordinance.
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ThecaseofToyamaNationalUniversityin1977>

SixstudentsofToyamaNationalUniversity,Xs,attendedthelecturesbyProfessorA.

ButthedeanoftheEconomicsDepartment,inSeptember,1996,suspendedAfromattend-

ingthefacultymeetingsandinDecemberofthesameyear,alsosuspendedthelecturesof

A.Thedeangaveinstructionstothestudentstotakealternatelectures.Xscontinuedto

attendlecturesbyAandtookhisexam.Ahandedinthelistofthestudents’recordstothe

Dean.Buttheuniversity,onthebasisoftheschoolcodeandregulation,didnotacceptthe

credits.Finally,XsfiledasuitagainstthedefendantYfortheillegalactofgivingand

cancelingthecredits.Atthefirstandsecondtrials,thecourtsdismissedthecaseholding

thatthequalifyingofcreditswasaninternalprobleminthespecialauthorityandbeyond

thejudicature.Theplaintifffiledthefinalappeal,buttheSupremeCourtdismisseditwith

thesamereasonasfollows:

1) Universitieshaveindependentruleapartfrom thegeneralpublic.So,adisputeof

universitiesistoleavetheindependentdecisionoftheuniversityandisnotappropri-

ateforthejudicialprocedure.

2) Auniversity,publicorprivate,isaninstitutionforeducatingstudentsandmaking

research.Theschoolcodeorregulationwouldregulatethethingswhichareneeded

inordertopursuethisaim.Eachinstitutionhasauthoritytopracticeitandforms

aspecialcommunityapartfrom thecommonsociety.Thedecisionislefttothe

independentjudgementoftheuniversityunlessitrelatestotheorderofthecommon

society.

Thus,thecourtinsistedthattheproblem ofthecreditswasaninnerproblem ofthe

university,apartfrom permissionoftheentranceorgraduationproblems,whichwould

influencetheorderofthecommonsociety.

Discussions>

FundamentallyIagreewiththecourt’sattitudethatthedecisionabouttheseproblems

residesintheexpertiseofthefacultyratherthanthecourt.ButIbelievethereisthe

possibilitythatauniversitywillabusethediscretioninsomecases.Andifauniversity

abusestheirdiscretionongrades,creditsordegrees,itviolatesTheConstitutionofJapan,

ChapterIII,Article26:“Allpeoplehavetherighttoreceiveanequaleducationcorrespond-

enttotheirability,asprovidedbylaw”.

AsinthecaseofToyamaNationalUniversity,itseemsthatthecasestemmedfromthe

internaltroubleamongtheteachingstaffthoughitisn’tclearlyindicatedinthejudicial

precedentaboutthereasonwhytheDeansuspendedlecturesbyProfessorA.Whateverthe
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reasonis,thelecturesgivenbyProfessorAshouldhavebeenkeptopen,atleastuntilthe

endoftheterm,incasesomestudentswantedtoattendthem.

Itisimportantforuniversitiesthattheyshouldcarefullymakerulesorregulationsabout

givinggrades,creditsanddegreesandpracticethemfairly.Ontheotherhand,onsuchcase

thatauniversityabusestherightofstudentstoreceiveequaleducation,discussionin

courtswouldbenecessary.

［III］TheLawandtheStateGovernment:

Stateprovisionofpublicpostsecondaryeducation

Scopeofstateauthorityoverpublicpostsecondaryeducation

Thelegalstateauthoritytoregulateoverpublicpostsecondaryeducationisbroad.In

mattersconcerningpostsecondaryeducation,statefunctionswhichincluderegulating

funding,planning,andcoordination,areperformedthroughsuchagenciesasboardsof

regents,statewiderplanningorcoordinatingboards,departmentsofeducationorhigher

education,institutionallicensureboardsorcommissions,andStateApprovalAgencies.By

performingthesefunctions,variousproblemsariseconnectedwithstateprovision.

Systemvariationintypeandorganization

Asforthetypeandorganization,publicpostsecondaryeducationsystemsvaryfrom

statetostate.AsKaplinandLeeexplain,“thestateuniversities,statecolleges,teachers

colleges,communitycolleges,technicalschoolsandvocationalschoolsareestablishedby

thestateconstitution,bylegislativeacts,orbyacombinationofthetwo”(A.Kaplin&B.

A.Lee:1995:673-4).

Responsibilities

Thedesignatedbodyinastate,suchasBoardofHigherEducation,Commissionon

HigherEducation,BoardofRegents,Regents,BoardofEducationalFinance,orBoardof

Governorsbearsstatewideresponsibilityforatleastsomeaspectsofitspostsecondary

system.

Mostsuchboardshavesomeresponsibilityforplanning,programreviewandapproval,

andbudgetdevelopmentfortheinstitutionsundertheircontrolorwithintheirsphereof

influence,andaddingthese,thedevelopmentofdatabasesandmanagementinformation
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systemsortheestablishmentofnewdegreegrantinginstitutions.

Governingboardsandcoordinatingboards

Dependingontheirfunctions,boardscanbeclassifiedintotwogroups:“governing

boards”whichworkdirectlywiththeinstitutionsforwhichtheyarelegallyresponsiblefor

managementandoperationand“coordinatingboards”whichmaysometimesworkwith

theinstitutions,buthavelessresponsibilityforthem.

Legalstatusoftheinstitutions

From alegalpointofview,thestatusoftheinstitutionsinthepublicpostsecondary

systemnotonlyvariesfromstatetostatebutalsomayvaryaswellasfrominstitutionto

institutionwithinthesamestate.Therefore,asfordealingwithproblemsoflegalauthor-

ity,“onemustdistinguishstatutoryinstitutionfrom constitutionalinstitutionandwithin

thesebasiccategories,carefulexaminethetermsoftheprovisionsgrantingauthorityto

eachparticularinstitution”(A.Kaplin& B.A.Lee:1995:674).Stateconstitutionand

statutoryprovisionmayalsograntcertainauthorityoveraninstitutiontostategoverning

boardorsomeotheragencyorofficial.

Legalsource

Itisimportanttodeterminethedivisionofauthorityamongtheindividualinstitution,the

statewidegoverningorcoordinationbody,thelegislature,thegovernor,andotherstate

agenciesorofficials.

Publicinstitutionsestablishedbystatestatute,suchas“stateagencies”“publiccorpora-

tion”,orstate“politicalsubdivision”―areoftensubjecttoanarrayofstatelegislation

applicabletostate-createdentities.Forexample,statutorilybasedinstitutionsaresubject-

edtostates’administrativeprocedureactsandotherrequirementsofstateadministrative

law.

Ontheotherhand,apublicinstitutionestablishedbystatus’sconstitutionsuchasa

“publictrust”,an“autonomousuniversity”,a“constitutionaluniversity”,ora“constitu-

tionalbodycorporate”―canenjoyconsiderablefreedomforstatelegislativecontroland

usuallyarenotsubjecttostateadministrativelaw.

Thus,whenadiscussionconcerningproblemsofpostsecondaryeducationarises,one

shouldexaminenotonlytherelevantstatutesorconstitutionalclauses,butthestatewide

governingorcoordinatingbody,thelegislature,thegovernor,andthestateagenciesor
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official.

Discussion>

AsIhaveexamined,theallocationofauthorityoverpublicpostsecondaryeducationis

notclearintheUnitedStates.Therefore,itisdifficulttodeterminewhoholdstheultimate

authoritytomakevariouscriticaldecisionsconcerningpublicpostsecondaryeducation.

Thisiscausedbynotonlythedifficultiesdealingwiththeproblemsoffunding,employ-

ment,orcivilrightwhicharediscussedatthefederallevel,butalsobythecomplexitiesof

thevariationofsystemintypeandorganization.

InJapan,systemintypeandorganizationisthesamethroughoutthecountry.Themain

sourceofthismatterisEducationalLaw.Asforthepostsecondaryeducation,otherlegal

sourcesaretheLawfortheOfficialRequirementsfortheInaugurationofaCollegeand

LawfortheEstablishmentofPublicSchools.WehavethesamediscussionastheUnited

Statesconcerningemployment,funding,andcivilrightineveryinstitutionthatrelatesto

theConstitutionofJapan,butmanylegalproblemswhichmayariseconcerningthesystem

ofpostsecondaryeducationcanbeeasilysettled,becausethelegalsourcesarethesamein

allofJapan.

Thus,whenwethinkofitfrom alegalpointofview,thefactthatstateshavethe

greatestreservoiroflegalauthorityovereducationcomplicatestheissue.Ontheother

hand,whenweseeitfromaneducationalpointofview,ithassomeadvantages;itproduces

thevarietyineducation.AndIbelievehavingvarietyisimportantforeducation.Itisnot

withoutsayingthat,aswearealldifferentfromeachother,weneeddifferenteducation.

NowinJapan,ouruniformeducationisquestionedfrom manyaspects.Ihappenedto

findsuchanarticleintoday’sissue.AccordingtotheAsahiNewspaper,onAugust9th,

1999,TheMinistryofEducationbeginstoreconsiderpublicuniversitysystem;theyare

beginningtoreconsiderthesystemofestablishmentofallpublicuniversities,whichnow

arecontrolledbytheMinistryofEducation,andareplanningtomakenewindependent

administrativecorporationbygivingupthecontrolbythegovernment.Isupportthis

reformationbecauseifpublicuniversitieswillbeindependentfromthegovernment,they

canpursueoriginalwaysofeducation,beingfreefrom thecontroloftheMinistryof

Education.

Ithinkthatallowingstatestohavethegreatestreservoiroflegalauthorityover
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educationintheUnitedStatesisgoodforeducation.

［IV］TheLawandFederalGovernment:Constitutionalpowersovereducation

TheFederalGovernmenthasmanyconstitutionalpowersovermanymattersconcerning

education.Wheneveranactivityhappensintherangeofoneofthesefederalpowers,the

federalgovernmenthasauthorityoverit.

Themajorfederalpowersourcesapplicabletoeducationare1)Spendingpower,2)

Taxingpower,3)Commercepower,and4)Civilrightsenforcementpowers.Inthissection,

Iwillexaminetherangeofthesepowersandthesourceoftheseauthorities.

1) Spendingpower

Accordingtothetextbook,“Thecurrentfederalinvolvementineducationstems

primarilyfromCongress’spower(underArticleI,Section,ClauseI)tospenditsfunds

forthe‘generalwelfareoftheUnitedStates’”(A.Kaplin&B.A.Lee:1995:712).

Butthisspendingpowerofthefederalgovernmenttoregulatepostsecondaryeduca-

tiondoesnotcovereverymatter.Thegovernmenthasitsspendingpowerinthatit

establishesofthepurposesandconditionsforitsexpenditureforfundsofpostsecond-

aryeducation.However,educationalinstitutionsaren’tnecessarilysubjectedtothis

lawiffundrecipientsdonotacceptthefunds,theyneednottobesubjecttofederal

requirements.

Aswecanseeintheinterpretationofthecasesinthebook,TheLaw ofHigher

Educationonpage713,asforthespendingpower,statesseemtobegivenbenefitsin

theirdealingwiththefederalgovernment.

2) Taxingpower

Thetaxpowerhasbeengenerallyconstruedtopermittaxmeasureswithsubstantial

regulatoryeffect.AsinthecaseofAllenv.RegentsoftheUniversitySystem of

Georgia,(1938),acasewhichconcernedanadmissionstaxthatthefederalgovernment

hadleviedonStateCollegefootballgames,thetaxpowertopostsecondaryeducation

issubstantial.Publicinstitutionsaretreateddifferentlyfrom privateinstitutions,

becausepublicinstitutionshaveimmunityfrom federaltaxationoftheirsovereign

functionsandthefederaltaxlaws.

Thoughmostpostsecondaryinstitutionsareeligibletoattaintax-exemptstatusunder
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theInternalRevenueCode,thewaytoattainthestatusdiffersfrompublictoprivate

institutions.“Iftheinstitutionispublic,itmustdemonstratethatitisapolitical

subdivisionofastateunder26U.S.C.Section115andrelatedprovisionor,alternative-

ly,thatitisimmunefromtaxationundertheconstitutionaldoctrineofintergovern-

mentalimmunities.”“Iftheinstitutionisprivate,itmustsatisfythestatutorydefini-

tionestablishedby26U.S.C.Section501(c)(3)byshowingthatitis”(A.Kaplin&B.A.

Lee:1995:776).

3) Commercepower

Thesourceofthefederalauthorityoncommercepowerisdeprivedfrom ArticleI,

Section8,andClause3oftheConstitution.Thepowerconcernstheregulationof

activitiesthatinfluenceinterstateorforeigncommerce.Astherangeofthispower

extendstomanymattersconcerningeducation,itinteractswithmanylaws.

AccordingtotheselectionforanalysisbyKaplinandLee,thefollowinglawsandacts

applytothemainissuesofpostsecondaryeducation.

Actsapplytotheissuesofrelationsofemployerandemployees

OccupationalSafetyandHealthAct:Thisactrequiresaprivateinstitutionto“furnish

toeachof［its］employeesemploymentandaplaceofemploymentwhicharefreefrom

recognizedhazardsthatarecausingorarelikelytocausedeathorseriousphysical

harm”(A.Kaplin&B.A.Lee:1995:716).OSHAdoesn’tapplytopublicinstitutionsof

highereducation,whicharesubjecttostateoccupationalsafetyandhealthlaws.

Labor-ManagementRelationsAct:“Itprotectstheemployeesofcoveredemployersin

theexercise offullfreedom ofassociation,self-organization,anddesignationof

representativesoftheirownchoosing,forthepurposeofnegotiatingthetermsand

conditionsoftheiremploymentorothermutualaidorprotection(29U.S.C 151)”(A.

Kaplin&B.A.Lee:1995:718).Publicinstitutions,whicharenotsubjecttotheLMSRA,

areoftensubjecttosimilarlegislationatthestatelevel.

FairLaborStandardsAct:Itestablishes“theminimum hourlywageandthepiece-

work ratesaswellasovertimepay requirementsforcertain nonsupervisory

employees”(A.Kaplin&B.A.Lee:1995:719).

ReligiouslyaffiliatedinstitutionsmustalsocomplywiththislawbecausetheFLSA

hasnoexemptionforthem.

EmployeeRetirementIncomeSecurityAct:Itestablishes“standardsofconduct,respon-

sibility,andobligationforfiduciariesofemployeebenefitplans”(A.Kaplin&B.A.
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Lee:1995:722).

Employmentdiscriminationlaws:“Thefederalgovernmentalsodirectlyregulates

employmentdiscriminationunderseveralotherstatutes.PrimaryamongthemisTitle

VIIoftheCivilRightsActof1964,amendedbytheCivilRightsActof1991.”(A.

Kaplin&B.A.Lee:1995:724)

Immigrationlaws

TheUnitedStatesCodeandtheImmigrationandNationalityAct

Therearemanythesatiatesandregulationsformanycitizenofforeigncountries,who

cometotheUnitedStatestostudy,teach,lectureordoresearchatAmericanhigher

educationinstitutions.TheyarecodifiedinTitle8oftheUnitedStatesCodeandinthe

ImmigrationandNationalityAct.

Lawsgoverningresearchonhumansubject

TheFederalFood,DrugandCosmeticAct

“Federallawregulatesscientificandmedicalresearch,especiallyresearchonhuman

subjectsandgeneticengineering .TheFoodandDrugMinistration’sregulations

coverresearchonanyproduct”(A.Kaplin&B.A.Lee:1995:740).

Lawgoverninganimalresearch

TheAnimalWelfareAct:It“governsthetreatmentofanimalsusedforresearchinor

substantiallyaffectinginterstateorforeigncommerce”(A.Kaplin&B.A.Lee:1995:

744-5).

Others

FederalGradeCommission Act:Itprohibitscoveredentitiesfrom “usingunfair

methodsofcompetitioninoraffectingcommerceandunfairordeceptiveactsor

practicesinoraffectingcommerce”(A.Kaplin&B.A.Lee:1995:768).

AmericanswithDisabilitiesAct:It“providesbroadprotectionforindividualswith

disabilitiesinfivearea:employment,publicaccommodation,stateandlocalgovern-

mentservices,transportation,andtelecommunications”(A.Kaplin&B.A.Lee:1995:

772).

FamilyandMedicalLeaveAct:It“appliestoallorganizationsthathaveemployed

fiftyormoreemployees,withinaradiusofseventy-fivemiles,foreachworkingday

duringeachoftwentyormoreweeksintheprecedingyear”(A.Kaplin&B.A.Lee:
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1995:773).

TheShermanAct,TheClaytonActandTheFederalTradecommissionAct:Eachof

thesefocusondifferenttypesofanticompetitiveconduct.“〔TheSA〕prohibitsevery

contract,combination Orconspiracyinrestraintoftradeorcommerce.〔TheCA〕

concernspricediscrimination,exclusivedealingarrangementsandmergers.〔The

FTCA〕prohibitsunfairmethodsofcompetition”(A.Kaplin&B.A.Lee:1995:762).

Inadditiontotheselawsoracts,accordingtotherapiddevelopmentofinformation

andtechnology,morecomplicatedissueshavebeenrising.Especiallyasforcopyright

andtrademarklaws,whichhavebeendiscussedinCongressmanytimes;amendment

lawshavebeenpassedandnewregulationsareestablishedineveryfewyears.

4) Civilrightenforcementpowers

“Thesepowersderivefromtheenforcementclausesofvariousconstitutionalamend-

ments,particularlytheFourteenthAmendment”(A.Kaplin&B.A.Lee:1995:714).

Amongtheissuesconcerningcivilrights,problemsofdiscriminationarefrequently

takenupinpostsecondaryeducation.“Thefederalgovernmenthasnolessthannine

majoremploymentdiscriminationstatutesandonemajorexecutiveorder”(Kaplin:

1995:197).TitleVIIoftheCivilRightActof1964isthemostcomprehensiveandis

mostfrequentlyusedforthesematters.

Thesepowersarealsothebasisforvariouscivilrightsregulatorystatutesthathave

someapplicationtopostsecondaryeducation;forexample,problemsofsex,race,

disabilities,andacademicfreedom.

Discussion>

Aswehaveseen,Constitutionalpowerovereducationextendsoverawiderange.

Besides,whenwethinkoftherelevancytostatepowers,thesphereofapplicationofthe

federalpowerbecomesmorecomplicated.

Concerningspendingpower,thefederalgovernmentislessinfluentialthanthestates.

Taxingpowermaybegreateroverprivatethanpublicinstitutions.Inthefederaltaxlaws,

publicandprivateinstitutionsaretreateddifferently.

ConstitutionalpowersoverCommerceandCivilrightsenforcementareinfluentialover

postsecondaryeducation.Asweareinthemiddleofthehighlyadvancedinfo-oriented

society,newandmorecomplicatedissuesarearisingnotonlyintheUnitedStatesbutall

overtheworld.Itshouldbeimportanttothinkoftheseproblemsfromthefederallevel.
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IthinktherangeordegreeofConstitutionalpoweroverpostsecondaryeducationinthe

UnitedStatesisenoughtokeepgoodautonomyofeveryuniversityandhavegoodbalance

withthestatepower.

［V］AccreditingAgencies:Theaccreditationsystem

TheAccreditingAgencies

Therearevariouseducationassociations,suchastheAmericanCouncilonEducation,

theAssociationforStudentJudicialAffairs,andtheNationalAssociationofCollegeand

UniversityAttorneyswhichareprivateratherthangovernmentalentitiesandwhoselegal

statuesareshapedbystatecorporatelawandthecommonlawof“voluntaryassociations”.

Theseeducationassociationsdevelopmanykindsofrelationshipsworkingwithone

anotherinsuchcasesasmemorandaofunderstandingandconsortiumagreements.

Amongtheseeducationassociations,theones,whichareveryconcernedwithpostsecond-

aryinstitutionsaretheeducationalaccreditingagencies.Educationalaccreditationis

conductedbyprivateassociationsratherthanbyaministryofeducationorothergovern-

mentagency.Theprivateaccreditingagencieshaveplayedespeciallyimportantrolesin

postsecondaryeducation:theydevelopedandmaintainedstandardsforpostsecondary

education.Thisaccreditationsystem hasgainedconsiderableinfluenceoverindividual

institutionsandprogramsseekingtoobtainorpreservetheaccreditation.

Therearetwotypesofaccreditation.

1) Institutionalaccreditation―“appliestoentireinstitutionandallitsprograms,

departmentsandschools”and“isgrantedbysixregionalagencies―membership

associationscomposedoftheaccreditedinstitutionsineachregion”.“Eachinstitution

issubjecttothejurisdictionofonlyoneagency”(A.Kaplin&B.A.Lee:1995:873).

2) Program accreditation―“appliestoaparticularschool,department,orprogram

withintheinstitution,suchasaschoolofmedicineorlaw,adepartmentofchemistry,

oraprograminmedicaltechnology .〔It〕mayalsoapplytoanentireinstitutionif

itisafree-standing,specializedinstitution,suchasabusinessschoolortechnical

schoolwhosecurriculum isallinthesameprogram area .〔It〕isgrantedby

multitudeproliferating“specialized”accreditingagencies,whichmayormaynotbe

membershipassociationsandareoftensponsoredbytheparticularprofessionor

occupationwhoseeducationalprogramsarebeingaccredited.Thejurisdictionofthese

specializedagenciesisnationwide”(A.Kaplin&B.A.Lee:1995:873).
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Stateandfederallaws

Stateandfederallawsinanumberofimportantwaysrestrictthepowersofprivate

associations.“StateCorporationlawmayrestrictthestructuresandproceduresthrough

whichanassociationmayoperate.Thecommonlawofvoluntaryassociationmaysuper-

imposeupontheassociation’sownstandardsandproceduresageneralobligationtoact

reasonablyandfairly,especiallytowarditsmembers,andmayalsorequirethatthe

associationfollowitsownrules”(A.Kaplin&B.A.Lee:1995:871).Also,Federalandstate

antirustlawsrestrictanti-competitiveormonopolisticassociationactivities.

Legalstatusofaccreditingagencies

Theaccreditingagencieshavebeeninfluentialovereducationalstatutesofpostsecondary

educationinanimportantway.Butovertheyears,thediscussionsabouttheirrolesandthe

debateaboutaccreditationitselfhavebeencontinuing.Muchofithasconcernedaccredit-

ingagencies’relationshipswiththefederalgovernmentorhasfocusedonvariousrolesand

responsibilitiesofaccreditingagencies.

Traditionallytheseassociationsareregardedasvoluntaryassociations.Astheyare

private,“accreditingagenciesowetheirexistenceandlegalstatutestostatecorporation

lawandtothecommonlawof“voluntary”(orprivate)association .Theirpowersare

enforcedthroughprivatesanctionsembodiedintheirarticles,bylawsandrules”(A.Kaplin

&B.A.Lee:1995:873).

Relatedcases:proceduralfairnessincommonlaw

Itisrequiredforinstitutionstotakeproceduraldueprocessbeforedenying,withdrawing,

ofrefusingtorenewtheiraccreditation.

InthecaseofParsonsCollage,MarjorieWebster,andMarlboroCooperation,thecourt

opinionssuggestsomelimitsontheauthoritytodenyorwithdrawaccreditation.Inthe

caseofParsons,thecourtdefinedrudimentarydueprocesstoincludeundercommonlaw

standard.

1) anadequateopportunitytobeheard

2) anoticeofproceedings

3) anoticeofspecificcharges

4) sufficientlydefinitestandardsofevaluation

5) substantivelyadequatereasonsforthedecision

InthecaseMarjorieWebster,theappellatecourtconsideredtheassociation’snonprofit

criterionbecauseoftheassumptionthattheprofitmotiveisinconsistentwitheducation.
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Thecourtconcludedthat“‘substantialdeference’shouldbeaccordedtheassociation’s

judgementregardingtheendsthatitservesandmeansmostappropriatetothoseends”(A.

Kaplin&B.A.Lee:1995:879).

InthecaseofWilfredAcademyetal.v.SouthernAssn.ofCollegesandSchools,the

districtcourtholdsthat“thedutyofgoodfaithandfairdealingisbreachedwheneveran

accreditingagencyviolatesfundamental‘fairness’whichinreturnrequiresthataccrediting

decisionsbe‘reasonable’”(A.Kaplin&B.A.Lee:1995:880).

Requirement

Inthecourts’view,accreditingagenciesarestillnotsubjecttothefullcontrolsofstates

andfederalgovernments.Rather,thecourtsrequirethatanaccreditingagencyshould

follow itsownrules.Courtsalsorequirethatagencieshavetoexercisetheirpower

reasonablywithanevenhand,orfairly,andaccordwiththepublicpolicyofthejurisdic-

tion.

Discussion>

Untillnow,anumberofcaseshavediscussedwhetheraccreditingagencydecisionsare

“stateactions”ornot.Andinthecourtsitisquestionedwhateverthedecisionsof

accreditingassociationswere“arbitraryandunreasonable”andwhethertheyweresup-

portedby“substantialevidence.”ItseemstomeitisvalidthatinEmery’scasethecourt

concludedthat“proceduralfairnessisaflexibleconcepttobeconsideredcasebycase”(A.

Kaplin&B.A.Lee:1995:881).

Wedon’thavethesystem ofaccreditingagenciesinJapan.IntheUnitedStates,

accreditingagencyhaveassumedanimportantroleandtheyareaninfluentialpowerover

postsecondaryeducation.WhenIlearnedaboutthissystem,Iwassurprisedbytwopoints.

First,accreditingagenciesarealmostprivateandtheyarerequiredtobesubjectedtotheir

owninstitutionalrulesorregulationratherthanbycommonlawandfederallaw.AsI’ve

mentionedprevioussections,Japaneseeducationiscontrolledatthenationallevel.Wecan’t

imaginethatsomeprivateeducationalassociationwillplayanimportantroleineducation.

ButafterIconsideredthisidea,IwonderedwhethertheproblemsofeducationinJapan

arosebecausetheJapanesegovernmenthastotalcontroloveralleducationalsystems.

BecauseIthinkthatuniformeducationhasbothadvantagesanddisadvantages.Secondly,

thinkingofthepublicbenefitsofaccreditation,thereseemstobeconsiderablebenefits.As

KaplinandLeementionintheirbook,“thestatesrelyontheagencies’assessmentswhen
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theyexemptaccreditedinstitutionsorprogramsfromvariouslicensingorotherregulatory

requirements.“Privatesocietiesmayuseprofessionalaccreditationindeterminingwhois

eligibleformembership.Students,parents,andguidancecounselorsmayemployaccredita-

tionasonecriterioninchoosingaschool.Andpostsecondaryinstitutionsthemselvesoften

relyonaccreditationtodeterminingtheacceptabilityoftransfercredits,andindetermin-

ingwhatacademiccredentialswillqualitypersonstoapplyforparticularacademic

positions”(A.Kaplin&B.A.Lee:1995:874).NowinJapan,whenwechooseaschool,we

relyonthenamevalueorthedataofdifficultyforentranceexaminationwhichcram

schoolspronounced.Ifwecanemployaccreditationasonecriterion,wecanseeaschool

fromadifferentlight,notjustemployingapersonalevaluationforaschool.Itwillbeone

ofimportantcriterionforustoevaluateschools.AndI’msureitwouldproducethegood

resultthatthepresentseverecompetitionforthehighlevelorfamousschoolwouldbe

reduced.IsupporttheaccreditingsystemoftheUnitedStates.
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